Archie M. Haywood and George Haywood v. Darlene Gill : Brief of Appellant by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs (pre-1965)
1964
Archie M. Haywood and George Haywood v.
Darlene Gill : Brief of Appellant
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc1
Part of the Law Commons
Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.
Lorin N. Pace; Attorney for Appellant;
K. Roger Bean; John H. Allen; Attorneys for Respondents;
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (pre-1965) by an authorized administrator of BYU Law Digital Commons. For more information, please contact
hunterlawlibrary@byu.edu.
Recommended Citation
Brief of Appellant, Haywood v. Gill, No. 10204 (Utah Supreme Court, 1964).
https://digitalcommons.law.byu.edu/uofu_sc1/4685
IN THE SUPREME COURT 
OF THE STATE OF UTAH 
ARCHIE M. HAYWOOD and 
GEORGE HAYWOOD, Adminis-
trators of the Estate of Mark Haywood, 
Deceased, Pl . t "If A ll t azn z - ppe an_, 
vs. 
DARLENE GILL, Administr~trix ~f 
the Estate of Violet Gertrude ~easley, 
Deceased ·.· · 
' Defe·ndant-Respondem.-
._)-




1 - 1964 
Appeal from the Judgment of the Third District Court for 
Salt Lake County, State of Utah 
Bon. Stewart M. Hanson, Judge 
Alan D. Frandsen 
366 South State Street 
Salt Lake City, Utah 
William J. Cayias 
405 Continental Bank Building 
Salt Lake City, Utah 
Attorney for Plaintiff-Appellant 
Attorney for Defendant-Respondent \IN1VGRS1TY C' . . ~r AH 
\ 
' 
LAW LliRAit1f Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services Library Services and Technology Act, administered by the Utah State Library. 
 Machine-generated OCR, may contain errors.
TABLE OF CONTENTS 
Page 
STATEJ\tiENT OF NATURE OF CASE ________ 1 
DISPOSITION OF CASE BELOW ---------------- 1 
RELIEF SOUGHT ON APPEAL -------------------- 1 
STATEMENT OF FACTS ---------------------------------- 2 
ARGUMENT _______________________________ ------------------ __ _________ 3 
POINT 1. 
THE TRIAL COURT ERRED IN NOT 
SETTING ASIDE 'l,HE DEED OF MARK 
HAYWOOD TO VIOLET GERTRUDE 
PEASLEY. __ . _____ . _____________________________ ------- _____ ____ ___ _____ __ 6 
POINT 2. 
THE COURT ERRED IN NOT CHARG-
ING THE ESTATE OF VIOLET GER-
TRUDE PEASLEY WITH THE CASH 
MONIES THAT WERE IN THE POSSES-
SION OF MARK HAYWOOD AT THE 
TIME OF HIS DEATH. ---------------------------------------- 9 
POINT 3. 
THE TRIAL COURT ERRED IN NOT 
AWARDING AND ADJUDGING THAT 
THE JOINT BANK ACCOUNT WAS PART 
OF THE ESTATE 01? MARK HAYWOOD. 9 
CONCLUSION -----------------------·-------·------··-···--·----------- 12 
1 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
 Machine-generated OCR, may contain errors.
AUTHORITIES CITED 
Cases Page 
Gilliam et al vs. Schoen (Oregon) 157 Pac. 2nd 682 7 
In Re Ruperts Estate, 152 Oregon 649, 54 Pac. 
~nCl 274 -------------------------------------------------------~------------ 7 
RamsteaCl vs. Bridges (Oregon) 15~ Pac. 2nd 306 7 
In Re Randall's Estate (Idaho) 13~ Pac. ~nd 768.. 8 
Blackburn vs. Jones, 59 Utah 558, 205 Pac. 582 __ 8 
First Sec. Bank of Ut. vs. De1niris, 10 Utah 2nd 405 
354 Pac. ~nd 97 -------------------------------------------------- 11 
AUTHORITIES 
26 CJS 777 ---------------------------------------------------------------- 6 
26 CJ S 779 ___ . _____ -·-. _______________ ---------_ _ ____ ___ ____ __ ____ _ _ _ _ __ _____ 6 
24 Am J ur-Gifts-Sec. 49 -------------------------------------- 7 
9 Am J ur-Cancellation of Instruments-Sec. 20.. 7 
9 Am J ur 366 -------------------------------------------------------------- 8 
2 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
 Machine-generated OCR, may contain errors.
IN THE SUPREME COURT 
OF THE STATE OF UTAH 
ARCHIE :LVI. HAYWOOD and 
GEORGE IIAYWOOD, Adminis-
trators of the Estate of Mark Haywood, 
Deceased, Pl . t "ff A ll t azn z - ppe an ~ 
vs. 
DARLENE GILL, Administratrix of 
the Estate of Violet Gertrude Peasley, 
Deceased, Def en,clant-Respondent. 
BRIEF OF APPELLANT 
Case No. 
10204 
STAr.fEMENT OF., NATURE OF CASE 
The appellants appeal from the judgment of the 
Honorable Stewart M. Hanson, Judge, Third Judicial 
District Court, dismissing plaintiff's complaint. 
DISPOSITION OF CASE BELOW 
Plaintiff brought an action against defendants to 
have it declared that the estate of Violet Gertrude 
3 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
 Machine-generated OCR, may contain errors.
Pe~sley has no interest in and to the property located 
at 36 North 8th West, Salt Lake City, Utah, except 
as an heir under the probate of the estate of Mark Hay-
wood; that it be adjudicated that the Peasley estate 
has no interest in $3,250.00 in cash held in a box by 
Mark Haywood at the time of his death and that the 
estate of Violet Gertrude Peasley has no interest in a 
joint bank account at Zion's First National Bank. The 
trial court dismissed plaintiff's complaint with preju-
dice for no cause of action. 
RELIEF SOUGHT ON APPEAL 
The appellant submits that this court should re-
verse the trial court dismissal of plaintiff's cause of 
action, and grant relief ii1 accordance with prayer of 
plaintiff and appellant's complaint. 
STATEMENT OF FACTS 
Mark Haywood departed this life on August 12, 
1961, he then being a resident of Salt Lake City, Utah. 
He left a number of heirs at law and his estate was 
filed for probate in the District Court of Salt Lake 
County, State of Utah. These plaintiffs and appellants 
were duly appointed joint administrators of the Mark 
Haywood Estate. Subsequent to the filing of the Mark 
Haywood Estate, one of the children of Mark Hay-
wood, namely, Violet Gertrude Peasley, died in Salt 
Lake City, {Jtah, and probate proceedings "\\rere initiat-
4 
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ed for her estate and Darlene Gill, a daughter of Peas-
ley and a granddaughter of l\iark Haywood, was ap-
pointed administratrix of her estate. 
The dispute between the parties centers around 
three items of property and \vhether or not they should 
be part of the estate of Mark Haywood. These items 
consist of a one-half interest in a home located at 36 
North 8th VV est, Salt Lake City, Utah, in which Mark 
I-Iaywood resided until his death (TR 3); a sum of 
money plaintiffs claim that Mark Haywood kept at 
his home in a metal box, and a joint bank account at 
Zion's First National Bank. The bank account was in 
the name of Mark Haywood and Violet Gertrude Peas-
ley as joint tenants (TR 2). Mark Haywood during 
his lifetime signed a warranty deed to the property 
on 8th "\¥"est and the deed was recorded and eventually 
placed in evidence at the trial. \Vhile the deed made 
no reference to the one-half interest, it is clear that one-
half of the property is still in the name of Mark Hay-
wood's deceased wife, and so is not part of this con-
troversy. This deed was prepared by attorney Bruce 
Jenkins in his office, signed in his office, and at which 
time Violet Gertrude Peasley was present, having made 
the arrangements for this transaction ( TR 62-65) . The 
metal box which Mark Haywood had kept a consider-
able sum of money in for some time was seen by both of 
the plaintiffs, and within six months prior to the death 
of Mark Haywood they had counted it with Mark 
Haywood and determined it to be $3,250.00. This 
money \vas never made part of either estate and no 
5 
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evidence. of it could be found at the time of the death 
of. Mark Haywood. The bank account at Zion's First 
National Bank was in the name of Mark Haywood 
and Violet Gertrude Peasley. It is clear that Violet 
Gertr~de Peasley had her own separate bank account 
and that she deposited money in her own account, but 
no evidence was had at the trial to indicate Violet Ger-
trude Peasley had contributed to the joint account with 
Mark Haywood (TR 88-114). 
Testimony was taken as to the above items, and 
the court found that there was no clear and convincing 
evidence to support plaintiffs and their complaint was 
dismissed. From the dismissal, this appeal is prosecuted. 
ARGUMENT 
POINT I. 
THE TRIAL COURT ERRED IN NOT SET-
TING ASIDE THE DEED OF MARK HAY-
WOOD TO VIOLET GERTRUDE PEASLEY. 
It is recognized that a confidential relationship 
or a presumption of. undue influence does not arise be-
cause of a transaction between a parent and child (See 
26 CJ S 777) , but it is likewise a well-established rule 
that courts will scrutinize with care deeds procured by 
or to the grantor's child, especially where executed with-
out independent advice or where the parent ,vas men-
tally infirm, or the consideration inadequate. (See CJS 
779). 
6 
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In the case of Gilliam et al vs. Schoen, an Oregon 
case decided in 1945, found at 157 Pac 2nd 862, the 
court said: 
"This court has frequently had occasion to 
state, and we now reiterate, that it is the duty 
of a donee 'vho actively participates in matters 
of the sort under consideration here, to see to it 
that the donor, before carrying his presumably 
benevolent intentions into effect, receives inde-
pendent advice. In re Ruperts estate, supra 152 
Oregon 649, 54 Pac 2nd 27 4, Ramstead vs. 
Bridges supra Or. 152 Pac 2nd 306; 24 Am 
Jur-Gifts-Section 49, 9 Am Jur-Cancella-
tion of Instruments-Section 20. The failure 
of ~Ir. Schoen to safeguard his mother's interest 
by insisting upon her receiving such advice is, 
under all the circumstances, in itself sufficient 
to vitiate the transaction." 
In the case before the court, the daughter or grand 
daughter arranged for the appointment with counsel 
to prepare the deed, went with him to the attorney's 
office and returned with him, all during which time he 
had no opportunity to obtain independent advice or 
consult with others. Without quoting herein, the testi-
mony of Mr. Bruce Jenkins is submitted to show the 
circumstances of Mr. Mark Haywood's visit to his 
office. The fact that Violet Gertrude Peasley went with 
Mark Haywood to the office of her attorney is an indi-
cation and proof that there was a fiduciary relation-
ship and a confidential relationship between Mark 
Haywood and his daughter, Violet Gertrude Peasley. 
7 
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The general principle is set out In 9 Am J ur at 
page 366 and as follows: 
"If a person stands in a fiduc_iary r~lation ~o 
another, having rights and duties which he IS 
bound to exercise for the benefit of that other, 
he will not be allowed to derive any profit or 
advantage from the relation between them, ex-
cept upon proof of full knowledge and consent 
of such other. In accordance with these prin-
ciples, contracts or conveyances made by aged 
parents in favor of their children, and by chil-
dren in favor of their parents, are objects of 
close scrutiny. If they are not reasonable, and 
were not entered into with perfect good faith, 
and especially where the original purposes for 
which they have been obtained are perverted or 
used as a cover, they will be set aside, save as 
to third persons, particularly when made with-
out the benefit of competent and independent 
d . '' a VICe. 
See also the number of cases cited at 132 Pac 2nd 
768, in the matter In Re Randall's Estate, an Idaho 
case. 
A Utah case somewhat in point is Blackbztrn vs. 
Jones (1922), found at 59 Utah 558 205 Pac 582~ and 
in which case the syllabus states : 
"Son claiming mother's land under deed from 
her not recorded or produced until after she had 
died, leaving will devising land to children in 
~qual shares had burden of satisfactorily explain-
Ing that the conveyance was made either as a 
gift or for a valuable consideration." 
8 
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POINT 2. 
THE COURT ERRED IN NOT CHARGING 
'_rHE ESTATE OF VIOLET GERTRUDE 
PEASLEY WITH THE CASH MONIES THAT 
WERE IN THE POSSESSION OF MARK 
HAYWOOD AT THE 'TIME OF HIS DEATH. 
We have been unable to find any case in point 
in this matter but we respectfully submit that the evi-
dence herein shows that Mark Haywood had a box 
he kept a large sum of money in, that he had such 
sum within a short period of time prior to his death, 
that he was aged and could not have spent the money 
before his death, that Violet Gertrude Peasley lived 
in the house with him and had access to the box follow-
ing death of Mark Haywood. The money and box 
turned up missing at the death of Mark Haywood. 
We respectfully submit that her interest in the estate 
should be charged with the money involved. 
POINT 3 
THE TRIAL COURT ERRED IN NOT 
AWARDING AND ADJUDGING THAT THE 
JOINT BANK ACCOUNT WASP ART OF THE 
ESTATE OF MARK HAYWOOD. 
The bank account of concern herein is the savings 
account identified as account No. 253690 and bank 
records are submitted in evidence as Exhibit P-1. 
These exhibits reflect the account being opened on 
9 
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April 23, 1956 and the names of Mark Haywood and 
Violet Haywood Peasley are on the account under a 
joint tenancy agreement. The account records reflect 
the account was untouched except for one $50.00 with-
drawal shortly after it was opened, until a withdrawal 
was made by Violet Haywood Peasley on July 14, 
1961. This was approximately one month prior to the 
death of Mark Haywood. After this withdrawal, in 
the amount of $2,500.00, a balance remains in the ac-
count in the sum of $1,350.24 plus some accrued interest. 
We respectfully claim that this bank account and 
funds withdrawn from it by Mrs. Peasley should be 
part of the estate of Mark Haywood. If the withdrawn 
funds are not available, this should be charged against 
Mrs. Peasley's interest in the Mark Haywood estate. 
There is no evidence that Violet Peasley ever con-
tributed to the account, and the fact she was on the 
account with Mr. Mark Haywood places her in a 
·fiduciary position for him. It is clear from the testimony 
of Mrs. Peasley's daughter and Mr. Peasley himself, 
that Violet Gertrude Peasley had her own separate 
bank accounts which she used frequently, both as to 
checking and savings accounts. 
We now urge that the above account falls within 
the principle of the now famous Demiris case, and ·we 
quote: 
"Looking at the 1natter through the eyes of 
equity it seems indisputable that defendant's 
act .of grabbing' the money at the earliest oppor-
tunity was for the purpose of getting it for her-
10 
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self and excluding the cotenant therefrom; and 
that this was a wrongful act which should not be 
rewarded. Under such circumstances the court 
should look beyond the superficiality of the form 
in which the money was held and determine the 
true facts as to its ownership." "First Security 
Bank of Utah, N.A., v. Iphegenea P. Demiris, 
354 Pac. 2nd 97." 10 Utah 2nd 405. 
The clear fact that Mrs. Peasley withdrew better 
than half of the money in the account within a month 
prior to Mark Haywood's death, and at a time when 
he was dying, clearly indicates an intention to exclude 
the co-tenant therefrom. 
The deaths of both Mark Haywood and Violet 
Gertrude Peasley leave us without testimony from Mrs. 
Peasley which could be most helpful. In view of the 
lack of this, we submit that this matter should be de-
cided on the legal presumptions applicable. First, 
there does not appear to be any question that Mrs. 
Peasley enjoyed a confidential relationship and also 
a fiduciary relationship with Mark Haywood. She signed 
his Social Security checks to have them cashed. She 
was on a joint bank account with him. She handled 
finances for operation of the home as to groceries, 
utilities and other household expenses. Under this 
status the burden rests on Mrs. Peasley or her estate 
to show the account was a gift or otherwise, and if the 
burden is not so met it should be presumed Mrs. Peasley 
exercised undue influence on Mark Haywood as to 
his bank account. We think the same cases apply as are 
quoted under Point 1 of this brief. 
11 
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CONCLUSION 
An overall review of the facts in this case raises 
a number of legal problems and issues, but we are of 
the considered opinion that the primary and basic issue 
revolves around the relationship between Mark Hay-
wood and Violet Gertrude Peasley. It seems clear 
that since 1956, Mrs. Peasley enjoyed a close and con-
fidential relationship with Mark Haywood. It is also 
clear that he was an old man, with certain infirmities. 
In view of the lack of concrete testimony to support 
Mrs. Peasley's position, the presumption against her 
and her estate should apply. The deed should be set 
aside because of undue influence, the interest of Mrs. 
Peasley in the estate should be charged with the cash 
money held by Mark Haywood and never found, and 
the bank account should be settled in accordance with 
the principles of the Demiris case. 
Respectfully submitted, 
William J. Cayias 
405 Continental Bank Building 
Salt Lake City, Utah 
Attorney for Plaintiff-Appellant 
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